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The Legal Effect of Mistake on Exchange and Gratuitous Contracts
Dr. Amira Abdel Fattah Ahmed Nasser
Abstract:

This study highlights the significant impact of contracts of
exchange (onerous contracts) and gratuitous contracts on individuals’
lives and legal transactions, as well as the rights and obligations arising
from them, which require the protection of the contracting parties’ will
from defects that may affect the validity of consent. The study aims to
clarify the concept of mistake (error) as one of the defects of consent,
and to explain its effect on contracts of exchange and gratuitous
contracts according to the provisions of the Sudanese Civil Transactions
Act and Islamic jurisprudence, while identifying the circumstances in
which mistake may lead to the annulment or suspension of the contract.
The study adopts both inductive and analytical approaches.The study
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reached several findings, the most important of which is that the theory
of contract is a general theory applicable to various types of contracts,
and that a fundamental mistake affecting the subject matter of the
contract or the identity of a contracting party—when such identity is
essential—renders the contract voidable. It also shows that the effect
of mistake in contracts of exchange is generally related to the absence
of an essential quality in the subject matter of the contract, whereas in
gratuitous contracts it is more closely linked to the identity of the other
party when such identity is material to the agreement. Furthermore, the
study emphasizes the importance of protecting the will of the parties
in achieving stability in legal transactions.The study recommends
adherence to the principle of good faith and integrity in contractual
dealings, and that judges should take into account all circumstances
surrounding the contract when adjudicating disputes related to mistake,
in order to achieve justice and preserve the stability of transactions.
Keywords: Mistake, defects of consent, contracts of exchange,
gratuitous contracts, contract annulment.
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